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procedure, illustrating the advantages of regulation by judges 
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acquired and which he lays before his readers.”’ 


Royal Courts of Justice, London T. WILLES CHITTY. 
Obtainable from U. of P. Law School or from Boston Book Co., $3.50. 
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EDITORIAL 


About two thousand lawyers accepted the invitation to membership in the Ameri- 
can Judicature Society appearing in the first number of the JournaL. An equal 
number of judges in state courts of record are listed as members ex-officio. The 
JOURNAL is also sent to about eleven hundred public and law libraries and to many 


newspapers. The Society may now be considered fairly on its way to accomplish its 
work. 


There is no desire for membership regardless of quality. Better one really inter- 
ested member than a score who are mere “j’inérs.” But for some time to come there 
must be a reasonable effort to gain new members, trusting to time or other conditions 
to winnow out the indifferent. The directors will continue efforts to increase the 
membership, but probably the most effective source will be the influence exerted by 
members upon their acquaintances. Members are requested, therefore, to send in the 
names of prospective members. The Society will need members also who are not law- 


yers. There will be a part of the work which will especially call for the activities of 
intelligent laymen. 


All persons receiving this number of the JourRNAL will please take it as an invita- 
tion to join the American Judicature Society, provided’ they are interested in the 
problems of administering justice. There are no dues or fees of any kind. Send 
your name and address, legibly written, to the Secretary of the Society. 


The model judiciary articles published in this number of the JouRNAL are an 
earnest of the original matter pertaining to the administration of justice which will 
be published from time to time. Before long the files of the JourNat will contain 
more suggestive and constructive matter on this subject than has ever before been 
brought together. It will be important for members to preserve their files. Suitable 
binders will be offered at cost at an early date. 


Two Model Judiciary Articles 


The judicial system in every state stands recently one could not find a single title 
on certain statutes, which stand on the on the subject in the largest library in the 
judiciary article of the state constitution. country. Concerning the theory of judi- 
The judiciary article is the foundation at cial power in its relation to government 
least of the vitally important visible ma- under our constitutions, hundreds of law- 
chinery of justice. One would expect, yers and scores of political scientists have 
then, that there would be, in this bounti- written. But concerning the practical, 
ful age of books, a considerable bibliog- vital, fundamental structure of the judi- 
raphy ori the subject of constitutions and cial department as a working arm of gov- 
the judiciary. ernment, hardly a word is to be found in 

The amazing fact is that until quite print. The judiciary is the Dark Conti- 
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nent of political science. ‘The judicial 
article and the structure worked out under 
it appear to have stirred human curiosity 
less than anything in the visible and in- 
visible universe. 

There are signs now of the develop- 
ment of a wholesome curiosity concern- 
ing the judiciary in the constitution. The 
JouRNAL will publish from time to time 
what can be gleaned in this field. In this 
number will be found two attempts at 
improving the judiciary article. The first 
is the work of a small group of well known 
New York lawyers who sought to be of 
service to the convention which drafted 
the constitution rejected in 1915. The 
second is a conservative revision of the 
judiciary article of the Illinois state con- 
stitution, introducing no novelties, but 
making it possible for modern ideas to 
be availed of subsequently. 


The New York Draft 


The draft here presented has been 
known in New York as the work of the 
“Lawyers’ Group.” During the present 
year a committee of the Phi Delta Phi 
Fraternity has produced a second draft 
which is understood to owe something to 
the earlier draft. The Phi Delta Phi 
draft will be published in the next number 
of the JournaL. Readers interested in 
the subject will want to compare them 
closely. It is hardly necessary to say that 
it is no simple matter to produce such a 
scheme in legislative language. 

The New York draft is preceded by the 
following prefatory note: 

The following draft of a judiciary ar- 
ticle for the new constitution of the State 
of New York is offered by the undersigned 
—a voluntary group of members of the bar 
organized for the study of professional 
problems—as a consistent plan for em- 
bodying the following general principles 
which seem to us essential to the desired 
efficiency of our judicial system: 

I—A single court: thus abolishing the 
anomalies of concurrent, conflicting and 
limited jurisdictions. 

II—A chief justice elected for a short 
term who shall himself appoint the jus- 


tices of this court: thus preserving the 
immediate relation to the people of the 
judiciary, the executive, and the legisla- 
tive, yet preserving their relative inde- 
pendence. 

I1I—This appointive judiciary to hold 
office for life or during good behavior and 
with a prospect of retirement on a rea- 
sonable pension. 


1V—tThe rules of court and procedure, 
the creation of terms, the assignment of 
judges, the adaptation of the judicial ma- 
chinery to developing conditions, all to be 
controlled by a judicial board: thus reliev- 
ing us of our cumbersome Code, our con- 
stant legislative interference, and the in- 
elasticity of our present system. 


V—Masters who shall dispose of all in- 
terlocutory or procedural matters: thus 
leaving the judges free to try issues and 
—it is hoped—greatly reducing the vol- 
ume of appellate business. 

VI—A committee of discipline having 
power over bar and bench alike :thus insur- 
ing a uniform standard of profesional 
conduct throughout the state. 


Vii—tThe preservation of a _ probate 
officer legally accessible in every county 
for unlitigated matters. 

Since no other committees have so far 
offered a consistent plan, but have merely 
suggested amendments here and there to a 
plan that is already over-complicated and 
has given rise in its operation to much 
dissatisfaction, we feel justified in urging 
consideration of the following draft by our 
brethren of the bar and by the public gen- 
erally. 

Dated, New York; March 10, 1915. 

Everetr V. Aspor, 
S. Barb, 
CuARLEs A. Boston, 
STEWART CHAPLIN, 
JuLtius Henry Conen, 
JosePH E. Corrigan, 
ABRAHAM L. GuTMAN, 
Henry W. Jessup, 
P. W. SEAMAN, 
LAURENCE ARNOLD TANZER, 
Epmonp E. Wise. 
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§1—Supreme Court; how  re-consti- 
tuted. On and after the first day of 
January, 1917, the entire judicial power 
of the people of the State of New York 
shall be vested in the Supreme Court of 
the State of New York. In this court the 
people of the state may sue, and, without 
further consent, be sued. 

[Note—The conception of a unified court 
has already taken its place as one of the 
reforms that is certainly coming. It has 
been advocated by such widely separated 
organizations as the National Economic 
League of Boston, the Phi Delta Phi Club 
of New York, and the American Judicature 
Society, representing the views of the lead- 
ers of judicial thought in this country. As 
long ago as 1909 it was recommended by a 
special committee of the American Bar As- 
sociation. 

The provision, here added to that concep- 
tion, that the people may be sued in their 
own court, would end a long-standing abuse. ] 

§2—Justices of the Court; Mode of 
Selection, Qualifications, Term of Serv- 
ice, Number, and Salaries. 

A 

The chief justice of the supreme court 
shall be elected by the people for a term 
of four years. At the end of his term, if 
not re-elected, he shall continue a justice 
of the court. If the office shall become 
vacant during any term, the governor 
shall fill it for the remainder of the term 
by appointment. 


B 

The other justices of the court shall be 
appointed by the chief justice. No per- 
son shall be elected or appointed to the 
position of chief justice or justice of the 
court, however, unless there shall first 
have been filed in the office of the secre- 
tary of state a certificate by the board of 
assignment and control, hereinafter pro- 
vided for, that he is and has been for at 
least ten years a member in good stand- 
ing of the bar of this state. 


[Note—Under this provision the direct re- 
lationship to the people of the judicial arm 
of our government is preserved through the 
election of the chief justice for a term short 
enough to make him accountable for the 
quality of his appointments. At the same 
time it enables him to make his appoint- 
ments without the disabilities under which 


the governor acts and which in 1846 led to 
the change in the methods of judicial selec- 
tion. In any system a certain amount of 
political motive will always operate, but the 
plan here suggested will reduce it to a mini- 
mum and to a point below that either of 
appointment by the governor, or of election 
by the people.] 

Justices of the court shall serve during 
good behavior or until they have attained 
the age of seventy years; but any justice 
who shall have served continuously for 
fifteen years and shall have attained the 
age of sixty-five years may apply to the 
board of assignment and control to be re- 
tired, and upon their certificate that the 
reasons assigned by him are sufficient he 
shall be so retired. 

Any justice whose term of office shall 
after fifteen years of service cease by rea- 
son of age or retirement shall receive an 
annual compensation equal to two-thirds 
of his salary. 

D 

The justices and judges of the courts 
consolidated as hereinafter provided into 
the supreme court shall become justices 
of the supreme court for the remainder of 
the terms for which they shall have been 
severally elected or appointed. 


[Note—This provision will enable the ex- 
isting judicial system to be taken over in its 
entirety and made the basis of the new sys- 
tem. Under §13 it can be continued in its 
essential organization, and the judges con- 
tinued in substantially their present func- 
tions. Thus the argument in favor of 
retaining the Surrogates and County Courts 
is fully met: they will be retained, but with 
enlarged dignity and value.] 


E 
The salaries of all justices shall be 
regulated by the legislature, but no sal- 
ary of any justice shall be diminished dur- 
ing his term of office. 
F 
The board of assignment and control 
may certify that the number of justices 
shall be reduced. Thereafter no vacancy 
shall be filled until the number shall be 
reduced accordingly. The number of 


justices shall not be increased except by 
the legislature upon application from the 
board of assignment and control. 
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§3—Disqualifications of Justices. No 
justice shall sit in review of any decision 
made by him or in any matter in which 
he is directly or indirectly interested by 
reason of relationship to a party or other- 
wise, or engage in the practice of law, or 
hold any other office of honor or profit, or 
receive any emdlument other than his 
salary. All votes cast for any justice for 
any other than a judicial office shall be 
void. 

§4—-Board of Assignment and Control. 


A 

The administrative business of the 
court shall be conducted by a board of as- 
signment and control composed of the 
chief justice and the presiding justices 
of the several divisions of intermediate ap- 
peal. Eyery power adequate to that end 
is conferred upon it. It shall promul- 
gate rules for conducting the judicial 
business of the court, and common forms 
for use therein. In the absence of action 
by the legislature it may prescribe rules 
of evidence. It shall from time to time 
prescribe the terms and parts of the 
court, define the jurisdiction of the di- 
visions and parts and assign justices to 
service therein. 

[Note—In the plan outlined by the Ameri- 
can Judicature Society, the administrative 
business of the court is entrusted to the 
chief justice. This principle, we are in- 
formed, has been actually followed with suc- 
cess in the Municipal Court in Chicago. It 
seems better, however, that in a court which 
is to cover the entire territory and jurisdic- 
tion of a great state the administrative 
business should be entrusted to a judicial 
board rather than to a single individual.] 

[Editor’s Note—The plan outlined by the 
American Judicature Society is much more 
decentralized than that in effect in the Muni- 
cipal Court of Chicago. The only difference 
between it and the plan under consideration 
is that the constituent members of the judi- 
cial council are such by appointment of the 


chief justice, while in this plan one is led 


to infer that the governing board is self- 
perpetuating. ] 
B 
It shall prescribe requirements for ad- 
mission to the bar and admit those ap- 
plicants who shall prove themselves duly 
qualified. 


C 
It shall provide for the appointment of 
the judicial staff of the court. : 


D 

It shall certify annually to the legis- 
lature such judgments against the peo- 
ple of the state as may require an appro- 
priation. 

§5—Organization of the Court. The 
present four judicial departments of the 
state are continued; but from time to 
time the legislature may alter the boun- 
daries thereof, except that the first de- 
partment shall consist of the territory 
within the counties of New York and 
Bronx, and the other departments shall 
be bounded by county lines and be as com- 
pact as possible. 

The court shall be organized in divisions 
including always: 

A division of final appeal ; 

A division of intermediate appeal in 
each department; and 

A division of first instance for all civil 
and criminal matters. 

[Note—This will enable the board of as- 
signment and control to adapt the organiza- 
tion of the court with the greatest flexibility 
both to the needs of the different sections 
of the state and to changing social and 
political conditions. Under this authority 
the board could maintain the existing sys- 
tem in practically its entirety, perpetuating 
in substance the district courts, the inter- 
mediate county and surrogate’s courts, and 
the court of general trial jurisdiction. It 
could regulate the jurisdiction of the inter- 
mediate appellate courts, like the appellate 
divisions, and it could readily adopt the jur- 
isdiction of the court of last resort to the 
volume of business and the demands of the 
community, instead of letting needed 
changes wait upon the slow process of con- 
stitutional amendment. ] 


§6—Masters. The board of assign- 
ment and control shall have power to di- 
rect the appointment of masters to dis- 
pose of interlocutory and procedural mat- 
ters with such powers as it shall by gen- 
eral rule prescribe, and it may determine 
the number of masters in any judicial de- 
partment. The chief justice shall ap- 
point as masters members of the bar in 
good standing who shall reside in the de- 
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partment in which they are appointed, 
and who shall have been admitted for at 
least ten years. 

The legislature may prescribe the sal- 
aries of the masters, which may vary in 
the several departments, but in the ab- 
sence of action by the legislature the sal- 
aries may be prescribed and varied by the 
board of assignment and control on cer- 
tificate to the boards of supervisors or the 
board of estimate and apportionment in 
the several counties. 

[Note—An enormous mass of wholly un- 
necessary clerical and ministerial work 
which, however, requires considerable intel- 
ligence, is now performed by the justices. 
They can be relieved from it with great 
advantage to everybody by delegating it to 
subordinate officers with restricted powers. 
This section and the two which immediately 
follow it are designed to accomplish this 
end. If the convention should authorize it, 
it would do much toward diminishing the 
growing volume of routine work that is now 
handled by the judges and which greatly im- 
pedes the administration of justice.] 

§? Probate; Administration. There 
shall be in every county of the state a sur- 
rogate, who shall have the non-judicial 
functions and powers now possessed by 
the surrogates or the surrogates’ courts 
until modified or enlarged by the board 
of assignment and control, and such 
other powers as the board may from time 
to time prescribe, including the power to 
take the proof of uncontested wills and is- 
sue uncontested letters testamentary and 
letters of administration or guardianship. 
The surrogates shall act as clerks of the 
probate part of the supreme court in 
every county in which such a part shall be 
established by the board of assignment 
and control, but they shall not have power 
to dispose of any litigated matter. 

Their term of office shall be six years. 
They and their deputies and subordinate 
clerks shall be appointed by the board of 
assignment and control and shall be 
amendable to the mandates thereof and 
to the powers of the committee of disci- 
pline. 

§8—Justices of the Peace. The Legis- 
lature may provide for the election or 
appointment of justices of the peace 


throughout the state except in cities of 
the first and second class; but all justices 
of the peace shall be amenable to the pow- 
ers of ‘the committee of discipline and 
the mandates of the board of assignment 
and control, but shall not be justices of 
the supreme court. 


§9—Committee of Discipline. The 
justices of the court shall annually elect 
a committee of discipline composed of five 
justices and two members of the bar wno 
shall _ have been admitted for at 
least fifteen years. The committee shall 
maintain discipline among the justices of 
the court, the official staff of the court, 
and the members of the bar, and shall 
promulgate canons of ethics for the court 
and bar. It shall have authority, after 
due hearing, to give reproofs, publicly or 
privately, impose fines, suspend any mem- 
ber of the official staff from office and any 
member of the bar from practice, to rec- 
ommend to the board of assignment and 
control the removal from office of any 
justice or member of the official staff, and 
to disbar any member of the bar. 

[Note—This is the most important of all 
the recommendations of this draft. Legis- 
lative supervision through the process of 
impeachment and removal has proved an in- 
sufficient corrective; but a committee of 
judges, which may be trusted to act justly 
both to their colleagues and toward the liti- 
gants and attorneys appearing before them 
would provide the ideal mode of supervision. 
With such a board of discipline as is here 
suggested we may be very sure that the com- 
plaints against the court will be reduced to 


a minimum and the standard of justice 
notably raised.] 


§10—Impeachment or Removal. Jus- 
tices of the court shall be subject to im- 
peachment or removal as are other public 
officers of the state, but they may also 
be removed by the board of assignment 
and control upon the certificate of the 
committee of discipline specifying the 
unfitness or unworthiness of the justice 
requiring such removal, and certifying 
the record of the hearing of the charges 
against him. 

§11—Conventions of Justices. The 
justices of the court shall convene an- 
nually in January to elect the committee 
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of discipline, to elect by the separate bal- 
lots of the justices of the several depart- 
ments presiding justices for the divisions 
of intermediate appeal therein, ‘and to 
consider or determine any matters relat- 
ing to the court. The board of assign- 
ment and control may call special meet- 
ings of the justices at any time and may 
require the justices to convene at such 
meetings within the several departments 
and counties. 

[Note—Conventions of justices, with the 
consequent reports of work accomplished 
and the interchange of opinions as to work 
yet to be done, will unquestionably prove to 
be one of the most effective agencies for in- 
creasing the efficiency of the courts.] 


§12—Statutes and Reports. The legis- 
lature shall provide for the speedy publi- 
cation of all statutes and decisions of the 
court and of such judicial statistics as 
the court may annually require; but all 
statutes and decisions shall be free for 
publication by any person. 

§13—Board of Organization; its 
Duties. The chief judge of the court of 
appeals and the presiding justices of the 
several appellate divisions of the supreme 
court, or their successors, together with 
three members of the bar who shall be in 
good standing and shall have been ad- 
mitted at least fifteen years and who 
shall be appointed by the chief judge of 
the court of appeals, are hereby consti- 
tuted a board of organization which shall 
consolidate all the courts of the state, ex- 
cept the justices of the peace, in the su- 
preme court as herein re-constituted. It 
shall adopt a seal for the court; it shall 
transfer to the court all the business and 
records of the courts herein consolidated ; 
and it shall assign the clerks, officers and 
attendants of the consolidated courts to 
duty in the supreme court in order to pre- 
serve the continuity of judicial business. 
It may exercise any or all of the powers 
hereinbefore conferred upon the board of 
assignment and control and it shall con- 
tinue in office until the board of assign- 
ment and control shall be organized. It 
may appoint a secretary and may employ 
all necessary legal and clerical assistants. 

The chief judge of the court of appeals 


shall be the president of the board of or- 
ganization. 

[Note—Nobody can superintend the pro- 
cess of simplifying our present compli- 
cated procedure more effectively or more 
understandingly than the judges themselves. 
A board such as is here suggested would 
be, beyond any doubt, the best possible in- 
strument for carrying out the reforms which 
are so urgently needed. A constitutional 
convention, a legislature, a bar seeking re- 
forms,—these are futile compared to a 
committee of judges with adequate powers 
and adequate knowledge, upon whom the bar 
and the people can focus their attention and 
to whom their demands can be effectively 
presented. ] 

§14—Procedure. The statutes regu- 
lating the organization and procedure of 
the courts which are to be consolidated 
and the rules of the several courts shall 
become rules of the supreme court, sub- 
ject to the provisions of section four of 
this article; but as statutes they are re- 
pealed as of the first day of January, 
1917. The board of organization shall 
promulgate a schedule of the statutes and 
rules hereby repealed. 

§15—Expenses of Consolidation. The 
legislature shall provide for all the neces- 
sary expenses of the board of organiza- 
tion. 


THE ILLINOIS DRAFT 
Considerable work has been done by 
committees representing the law and po- 
litical science faculties of the University 
of Illinois, Chicago University and North- 


western University in anticipation of a_ 


constitutional convention. The following 
revision of the judiciary article is by Mr. 
Albert M. Kales, no wof the Chicago law 
firm of Fisher, Boyden, Kales & Bell. 
His manner of treatment will prove sug- 
gestive and helpful to other workers in 
this field : 

Section 1. [As it now exists.] The 
judicial powers, except as in this article 
is otherwise provided, shall be vested in 
one supreme court, circuit courts, county 
courts, justices of the peace, police magis- 
trates, and such courts as may be created 
by law in and for cities and incorporated 
towns. 
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This announces the principle afterwards 
carried out of providing for a rigid plan of 
courts in the constitution and placing that 
plan beyond the power of the legislature to 
alter it. This insures uniformity at the ex- 
pense of too great rigidity and the preven- 
tion of needed improvements by the legisla- 
ture. So long as the organization of the 
Supreme Court is prescribed by the constitu- 
tion and protected from the action of the 
legislature, we ought to be able to leave the 
organization of the inferior courts to the ac- 
tion of the legislature, subject only to a 
general requirement that all acts of the 
legislature relating to courts shall be gen- 
eral and of uniform operation. 

Pursuant to these views, it is suggested 
that section 1 read as follows: 


Section 1. [As proposed.] The judi- 
cial powers, except as in this article is 
otherwise provided, shall be vested in 

1. One supreme court, and 

2. In such inferior courts and other 
tribunals as the legislature may from time 
to time ordain and establish. 

Section 2. [As it now exists.] The 
supreme court shall consist of seven 
judges, and shall have original jurisdic- 
tion in cases relating to the revenue, in 
mandamus and habeas corpus, and appel- 
late jurisdiction in all other cases. One 
of said judges shall be chief justice; four 
shall constitute a quorum, and the con- 


currence of four shall be necessary to — 


every decision. 


This relates to jurisdiction and to the 
number of judges. The two subjects should 
go into different sections. 

As far as appellate jurisdiction is con- 
cerned, section 2 appears to cast upon the 
Supreme Court all appellate jurisdiction. 
Under section 11, however, which provides 
for the establishment of appellate courts, 
the legislature may cut down the appellate 
jurisdiction of the Supreme Court except in 
“all criminal cases and cases in which a 
franchise or freehold or the validity of a 
statute is involved.” As matters now stand, 
therefore, the only jurisdiction of the Su- 
preme Court which is protected by the 
constitution is in the class of cases last 
mentioned. 

As it will be hereafter suggested that the 
organization of appellate courts be left 
within the control of the legislature, it is 
important to protect the jurisdiction of the 
Supreme Court from action by the legisla- 
ture as it is now protected and at the same 
time to leave the legislature to confer such 


other jurisdiction upon the Supreme Court 
as it thinks best. 

Pursuant to these views, Section 2 and 
Section 2a should read as follows: 

Section 2. [As proposed.] The su- 
preme court shall have 

1. Original jurisdiction in cases re- 
lating to the revenue, in mandamus and 
habeas corpus, and 

2. Appellate jurisdiction (a) in all 
criminal cases, and (b) cases in which is 
involved a franchise, or freehold, or the 
validity of a statute, and 

3. Original and appellate jurisdiction 
in such other cases as may be provided 
by law. 

Section 2a. [As proposed.] The su- 
preme court shall consist of seven judges. 
One of said judges shall be chief justice; 
four shall constitute a quorum, and the 
concurrence of four shall be necessary to 
every decision. 

Section 3. [As it now exists and as 
proposed.] No person shall be eligible to 
the office of judge of the supreme court 
unless he shall be at least thirty years of 
age, and a citizen of the United States, 
nor unless he shall have resided in this 
state five years next preceding his elec- 
tion, and be a resident of the district in 
which he shall be elected. 

No change in this is suggested. 

Section 4. [As it now exists.] Terms 
of the supreme court shall continue to be 
held in the present grand divisions at the 
several places now provided for holding 
the same ; and until otherwise provided by 
law, one or more terms of said court shall 
be held, for the northern division, in the 
city of Chicago, each year, at such times 
as said court may appoint, whenever said 
city or the county of Cook shall provide 
appropriate rooms therefor, and the use 
of a suitable library without expense to 
the State. The judicial divisions may be 
altered, increased or diminished in num- 
ber, and the times and places of holding 
said court may be changed by law. 

This is obsolete, as all terms are now 
held at Springfield. Section 4 should read 
as follows: 

Section 4. [As proposed.] Terms of 
the supreme court shall, until otherwise 
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provided by law, continue to be held at the 
place now provided. 

Section 5. [As it now exists.] The 
present grand divisions shall be preserved, 
and be denominated Southern, Central 
and Northern, until otherwise provided 
by law. The State shall be divided into 
seven districts for the election of judges, 
and until otherwise provided by law, they 
shall be as follows: [The districts are set 
forth as the Same now exist according to 
the Act of 1903.] 


First District—The counties of St. 
Clair, Clinton, Washington, Jefferson, 
Wayne, Edwards, Wabash, White, Hamil- 
ton, Franklin, Perry, Randolph, Monroe, 
Jackson, Williamson, Salina, Gallatin, 
Hardin, Pope, Union, Johnson, Alexan- 
der, Pulaski and Massac. 


Second District.—The counties of Mad- 
ison, Bond, Marion, Clay, Richland, Law- 
rence, Crawford, Jasper, Effingham, Fay- 
ette, Montgomery, Macoupin, Shelby, 
Cumberland, Clark, Greene, Jersey, Cal- 
houn, Christian, Pike and Scott. 


Third District—The counties of San- 
gamon, Macon, Logan, DeWitt, Piatt, 
Douglas, Champaign, Vermilion, McLean, 
Livingston, Ford, Iroquois, Coles, Edgar, 
Moultrie and Tazewell. 

Fourth District—The counties of Rock 
Island, Mercer, Warren, Henderson, Ful- 
ton, McDonough, Hancock, Adams, 
Schuyler, Brown, Mason, Menard, Mor- 
gan and Cass. 


Fifth District—The counties of Knox, 


Henry, Stark, Peoria, Marshall, Putnam, 
Bureau, LaSalle, Grundy and Woodford. 


Siath District—The counties of White- 


side, Carroll, Jo Daviess, Stephenson, . 
Winnebago, Boone, McHenry, Kane, Ken-— 


dall, DeKalb, Lee and Ogle. 


Seventh District—The counties of ' 


Lake, Cook, Will, Kankakee and DuPage. 


This section is obsolete so far as refer- 


ence to grand divisions is concerned. 

The districting is archaic. The seventh 
district, which includes Chicago, has a popu- 
lation equal to one-half the total population 
of the state, yet it is represented in the 
court by only one judge. On any fair 
theory of representation, the seventh dis- 


trict is entitled to at least three out of the 
seven judges. That would leave the re- 
maining four judges to be chosen from the 
balance of the state. The most feasible 
method of selection would be to choose three 
judges at large from the seventh district 
and to divide the rest of the state either 
into four districts, with one judge from each, 
or two districts with two from each. 

The latter is submitted as the better 
method for the reason that the choice of the 
electorate of each district is less confined. 
The adoption of this plan would naturally 
result in the first three districts becoming 
the first district, the fourth, fifth and sixth 
districts, the second district, and the seventh 
district, the third district. 

Section 5, revised by omitting all refer- 
ence to the grand divisions and providing 
for three districts, would read as follows: 


Section 5. [As proposed.] The State 
shall be divided into three districts for the 
election of judges, and until otherwise 
provided by law they shall be as follows: 


First District—The counties of St. 
Clair, Clinton, Washington, Jefferson, 
Wayne, Edwards, Wabash, White, Hamil- 
ton, Franklin, Perry, Randolph, Monroe, 
Jackson, Williamson, Salina, Gallatin, 
Hardin, Pope, Union, Johnson, Alexan- 
der, Pulaski, Massac, Madison, Bond, 
Marion, Clay, Richland, Lawrence, Craw- 
ford, Jasper, ‘Effingham, Fayette, Mont- 
gomery, Macoupin, Shelby, Cumberland, 
Clark, Greene, Jersey, Calhoun, Christian, 
Pike, Scott, Sangamon, Macon, Logan, 
DeWitt, Piatt, Douglas, Champaign, Ver- 
milion, McLean, Livingston, Ford, Iro- 
quois, Coles, Edgar, Moultrie and Taze- 
well. 


Second District.—The counties of Ful- 
ton, McDonough, Hancock, Schuyler, 
Brown, Adams, Mason, Menard, Morgan, 
Cass, Knox, Warren, Henderson, Mercer, 
Henry, Stark, Peoria, Marshall, Putnam, 
Bureau, LaSalle, Grundy, Woodford, 
Whiteside, Carroll, Jo Dayiess, Stephen- 
son, Winnebago, Boone, McHenry, Kane, 
DeKalb, Lee, Ogle and Rock Island. 


Third District—The counties of Lake, 


. Cook, Will, Kankakee and DuPage. 


The boundaries of the districts may be 
changed at the session of the general as- 
sembly next preceding the election for 
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judges therein, and at no other time; but 


whenever such alterations shall be made, 
the same shall be upon the rule of equal- 
ity of population, as nearly as county 
bounds will allow, and the districts shall 
be composed of contiguous counties, in as 
nearly compact form as circumstances will 
permit. The alteration of the districts 
shall not affect the tenure of office of any 
judge. 

Section 6. [As it now exists.] At the 
time of voting on the adoption of this 
constitution, one judge of the supreme 
court shall be elected by the electors there- 
of, in each of said districts number two, 
three, six and seven, who shall hold his 
office for the term of nine years, from 
the first Monday of June, in the year of 
our Lord 1870. The term of office of 
judges of the supreme court, elected after 
the adoption of this constitution, shall be 
nine years; and on the first Monday of 
June of the year in which the term of any 
of the judges in office at the adoption of 
this constitution, or of the judges then 
elected, shall expire, and every nine years 
thereafter, there shall be an election for 
the successor or successors of such judges, 
in the respective districts wherein the 
term of such judges shall expire. The 
chief justice shall continue to act as such 
until the expiration of the term for which 
he was elected, after which the judges 
shall choose one of their number chief 
justice. 

A part of section 6 is clearly obsolete. 

The balance needs rewriting in order to 
carry out the idea of the election of two 
judges from each of the first and second 
districts and three judges from the third 
district, and at the same time continue the 
present judges in office until the expiration 
of their terms. 

Assuming this article of the constitution 
to be adopted before the year 1918, the terms 
of three judges from the first district would 
expire in 1924. In the second district one 
judge’s term would expire in 1918 and one 
in 1921 and one, 1924. The constitution 
can, therefore, provide that in 1924 and 
every nine years thereafter two judges shall 
be elected in the first district; that in 1921 
and every nine years thereafter one judge 
shall be elected in the second district, and 
that in 1924 and every nine years thereafter 


another judge be elected from the second 
district; that in the third district one judge 
be elected in 1918 and every nine years 
thereafter, and that in 1924 and every nine 
years thereafter two judges be elected. 

In order to faeilitate the transfer of the 
election of judges in the third district to 
each of the other two districts, it might be 
provided that if the office of the judge of 
the first district whose term expires in 1924 
should become vacant prior to that date, 
then the unexpired term shall be filled by 
election or appointment from the third dis- 
trict, and if the office of the judge of the 
second district Whose term expires in 1918 
should become vacant between that date 
the unexpired term should be filled by elec- 
tion or appointment from the third district. 
The effect of such a provision would be that 
if any judgeship in the first or second dis- 
tricts became vacant before the term ex- 
pired, by the death or resignation of the 
judge, then the judge who held the term 
which was to be transferred to the third 
district would certainly run, in order to 
secure the unexpired term on the expira- 
tion of which there would be an election 
from the district in which the judge re- 
sided. To carry out these suggestions sec- 
tion 6 should be rewritten to read as fol- 
lows: 


Section 6. [As proposed.] The first 
judges of the supreme court shall be the 
judges of the supreme court at the time 
of the adoption of this constitution. Each 
judge shall hold office until the expiration 
of the term for which he was elected. The 
term of office of judges of the supreme 
court elected after the adoption of this 
constitution and after the expiration of 
the term of office respectively of the judges 
holding office at the time of the adoption 
of this constitution shall be nine years. 
On the first Monday of June, 1924, and 
every nine years thereafter two judges 
shall be elected in the first district, one in 
the second district and two in the third 
district. On the first Monday of June, 
1921, and every nine years thereafter one 
judge shall be elected in, the second dis- 
trict. On the first Monday of June, 1918, 
and every nine years thereafter one judge 
shall be elected in the third district. 
Provided, however, that if the office of 
the judge of the first district whose term 
shall expire on the first Monday of June, 
1924, should become vacant prior to that 
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date then the unexpired term shall be 
filled by election or appointment, as the 
case may be, from the third district, and 
if the office of the judge of the second 
district whose term expifes on the first 
Monday of June, 1914, should become 
vacant before that date, the unexpired 
term shall be filled by election or ap- 
pointment, as the case may be, from the 
third district. 

Section 7. [As it exists and as pro- 
posed.| From and after the adoption of 
this constitution, the judges of the su- 
preme court shall each receive a salary of 
($4,000) per annum, payable quarterly, 
until otherwise provided by law. And 
after said salaries shall be fixed by law, 
the salaries of the judges in office shall 
not be diminished during the terms for 
which said judges have been elected. 

No changes are suggested in this except 
to change the amount of salary to that 
which the judges now receive. 

Section 8. [As it now exists—to be 
omitted.] Appeals and writs of error may 
be taken to the supreme court, held in 
the grand division in which the case is 
decided, or, by consent of the parties, to 
any other grand division. 

This is entirely obsolete and should be 
omitted. 

Section 9. [As it now exists and as pro- 
posed.] The supreme court shall appoint 
one reporter of its decisions, who shall 
hold his 6ffice for six years, subject to 
removal by the court. 

No change in this is suggested. 

Section 10. [As it now exists.] At the 
time of the election for representatives in 
the general assembly, happening next pre- 
ceding the expiration of the terms of 
office of the present clerks of said court, 
one clerk of said court for each division 
shall be elected, whose term of office shall 
be six years from said election, but who 
shall not enter upon the duties of his office 
until the expiration of the term of his 
predecessor, and every six years there- 
after one clerk of said court for each di- 
vision shall be elected. 


The elective clerk of the Supreme Court 
is a striking example of the absurdity of 


choosing so inconspicuous and unimportant 
a public official by an electorate numbering 
over a million. The clerk should be ap- 
pointed by the court on the same terms as 
the reporter. Section 10, therefore, should 
read as follows: 


Section 10. | As proposed.] The first 
clerk of the supreme court shall be the 
clerk of the supreme court at the time of 
the adoption of this constitution. Upon 
the expiration of his term of offtce or 
whenever he shall cease to be clerk of the 
supreme court the supreme court shall ap- 
point a clerk of said court, who shall 
hold his office for six years, subject to 
removal by the court. 

Sections 11 to 28. [To be omitted.] 


These sections now deal with the creation 
of inferior appellate courts and inferior 
courts of original jurisdiction in the state. 

Section 11 provides for the system of ap- 
pellate courts. 

Sections 12-21 provide for the present sys- 
tem of circuit, county and probate courts 
and justices of the peace. 

Section 22 provides for state’s attorneys. 

Sections 23-28 contain special provisions 
for the organization of courts in Cook 
county. 

The above sections have been found to 
impose too rigid and unchangeable a system 
of inferior courts upon the state. Uniform- 
ity may be sufficiently attained by requir- 
ing all laws relating to the courts to be uni- 
form and of general operation. With this 
limitation the legislature should be given 
full power to provide a system of inferior 
courts. At the same time there need be no 
immediate change from the present system 
outside of Cook county. 

Since 1870 great changes have occurred 
in Cook county, and there is need there for 
a uniform system of courts designed spe- 
cially for the needs of a great metropolitan 
district. This should, however, be left sub- 
ject to the power of the legislature. A 
judicature act establishing the Metropolitan 
Court might be appended as a schedule to 
the new constitution, with a section adopting 
its provisions, subject to the power of the 
legislature, if upon a special vote of the 
electors of Cook county such schedule was 
approved. An alternative provision should 
be inserted in the constitution that if the 
schedule is not approved the system of 
courts now in force in Cook county be con- 
tinued, subject to the power of the legisla- 
ture to change the same. 

The constitutional provisions as _ to 
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state’s attorneys might better be omitted 
here and the subject dealt with in the execu- 
tive department. If it remains in the judi- 
cial article the legislature should be given 
full power over the organization of state’s 
attorneys, subject always to the general 
provision that the laws relating to them be 
uniform and of general operation. 

The following sections are suggested to 
carry out the above views. They would 
appear in the judicial article in place of 
sections 11-28: 


Section —. [As proposed.] Until the 
legislature shall otherwise provide, the in- 
ferior courts of appellate and original 
jurisdiction, the judges and clerks there- 
of, and justices of the peace, provided by 
law for the state outside of Cook county 
at the adoption of this constitution shall 
be continued. 

Section —. [As proposed.] Until the 
legislature shall otherwise provide, there 
shall be elected in each county in the man- 
ner and for the term provided by law at 
the adoption of this constitution a state’s 
attorney. 

Section —. [As proposed.] If upon 
the adoption of this constitution there 
shall also be adopted by the voters of 
Cook county the schedule hereto attached 
and entitled “An Act to create the Metro- 
politan Court of Chicago and to provide 
for the practice and procedure therein,” 
then until otherwise provided by the legis- 
lature, the inferior appellate court and 
courts of original jurisdiction in Cook 
county shall be such as may be provided 
in said schedule and all the provisions of 
said schedule shall be of full force and 
effect. 

If, however, the said schedule shall not 
be so adopted, then until otherwise pro- 
vided by law, the inferior appellate court 
and courts of original jurisdiction in 
Cook county and the several judges and 
clerks thereof shall be such as may be pro- 
vided by law at the time of the adoption 
of this constitution. 


Sections 29-33. [General provisions, some 
of which are to be omitted.] 


Section 29. [As the same now reads. |] 
All judicial officers shall be commissioned 
by the governor. All laws relating to 
courts shall be general, and of uniform 


operation ; and the organization, jurisdic- 
tion, powers, proceedings and practice of 
all courts, of the same class or grade, so 
far as regulated by law, and the force and 
effect of the process, judgments and de- 
crees of such courts, severally, shall be 
uniform. 

No change is suggested except to require 
the laws as to state’s attorneys and their 
organization to be general and of uniform 
cperation for all state’s attorneys of the 
same class or grade. 

Section 30. [As the same now reads. | 
The general assembly may, for cause en- 
tered on the journals, upon due notice and 
opportunity of defense, remove from office 
any judge, upon concurrence of three- 
fourths of all the members elected, of each 
house. All other officers in this article 
mentioned shall be removed from office on 
prosecution and final conviction for mis- 
demeanor in office. 

No change is suggested. 

Section 31. [As the same now reads— 
to be omitted.] All the judges of courts 
of record, inferior to the Supreme Court, 
shall, on or before the first day of June, 
of each year, report in writing to the 
judges of the Supreme Court such defects 
and omissions in the laws as their experi- 
ence may suggest; and the judges of the 
Supreme Court shall, on or before the 
first day of January, of each year, report 
in writing to the Governor such defects 
and omissions in the constitution and 
laws as they may find to exist, together 
with appropriate forms of bills to cure 
such defects and omissions in the laws. 
And the judges of the several Circuit 
Courts shall report to the next general 
assembly the number of days they have 
held court in the several counties compos- 
ing their respective circuits, the precedmg 
two years. 

This section has proved entirely futile. 
Judges have failed to make reports. The 
Supreme Court has failed to make reports; 
but when the judges have desired any legis- 
lation or any change in the law they have 
proceeded to promote such changes as any 
other citizen might, through the medium of 
bar associations and personal acquaintance 
and influence among legislators. 

Whatever judges want to do, they will do 
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in the most sensible way. What they take 
no interest in doing, such a provision of the 
constitution as that above quoted will not in 
the slightest degree stimulate them to do. 
Hence, it had better be omitted. 

Section 32. [As the same now reads. | 
All officers provided for in this article 
shall hold their offices until their succes- 
sors shall be qualified, and they shall, 
respectively, reside in the division, cir- 
cuit, county or district for which they 
may be elected or appointed. The terms 
of office of all such officers, where not 
otherwise prescribed in this article, shall 
be four years. All officers, where not 
otherwise provided for in this article, shall 
perform such duties and receive such 
compensation as is or may be provided by 
law. Vacancies in such elective offices 
shall be filled by election; but where the 
unexpired term does not exceed one year, 
the vacancy shall be filled by appointment, 
as follows: Of judges, by the Governor; 
of clerks of courts, by the court to which 
the office appertains, or by the judge or 
judges thereof; and of all such other of- 
fices, by the board of supervisors or board 
of county commissioners in the county 


where the vacancy occurs. 
This need not be repeated. So far as it 
enters into the organization of inferior ap- 


Successful Rule Making 


An interesting example of the exercise 
of the rule-making power, which in Eng- 
land has been delegated by the legislature 
to a judicial committee, is to be found in 
a recent number of The Law Times (Vol- 
ume 142, page 337, March 10, 1917). 
There appears a set of amendments to the 
rules for the English County Courts, 
signed by the committee of five County 
Court Judges, who have the authority to 
make rules, “approved” by the Rule Com- 
mittee of the Supreme Court, and “al- 
lowed” by the Lord Chancellor, as pro- 
vided by Section 164 of the County Courts 
Act 1888. The rules published contain 
_ twenty separate rules and six forms; they 
are dated February 19, to go into effect 
March 19, 1917. 

No more convincing argument could 


pellate courts and inferior courts of original 
jurisdiction, it is already incorporated, sub- 
ject to the power of the legislature. So far 
as it is applicable to the Supreme Court, it 
can be redrafted to cover the judges of this 
court and those alone, as follows: 


Section 32. [As proposed.] The judges 
of the Supreme Court provided for in this 
article shall hold their offices until their 
successors shall be qualified, and they 
shall, respectively, reside in the division 
for which they may be elected or appoint- 
ed. Vacancies in the judgeships of the 
Supreme Court shall be filled by election ; 
but where the unexpired term does not 
exceed one year, the vacancy shall be 
filled by appointment by the Governor. 

Section 33. [As the same now reads— 
to be omitted.] All process shall run: 
In the name of the People of the State of 
Illinois and all prosecutions shall be car- 
ried on: In the name and by the authority 
of the People of the State of Illinois; and 
conclude: Against the peace and dignity 
of the same. “Population,” wherever used 
in this article, shall be determined by the 
next preceding census of this state, or of 
the United States. 

The last sentence is hardly necessary. The 


first deals with matters of form that might 
well be omitted from a constitution. 


be made for the superiority of judge-made 
rules of procedure over those made by a 
legislature than the following quotation 
of one of the rules, and of a part of the 
explanatory memorandum which accom- 
panies the rules: 

“19. Order XXXIII, Rule 11, is hereby 
annulled and the following rule shall stand 
in lieu thereof, viz.: 

“Subject to any directions to the contrary 
which may be contained in the order trans- 
ferring the proceedings, damages may be 
claimed against the execution creditor in a 
proceeding by way of interpleader trans- 
ferred from the High Court to a County 
Court in the same manner as in an inter- 


pleader proceeding commenced in a County 
Court.” 


Explanatory Memorandum 
“Rule 19. The present rule, Order XXXIII, 
Rule 11, provides that claims to damages 
shall not be allowed in interpleader pro- 
ceedings transferred from the High Court to 
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the County Court. 
Oliver v. Lewis, W. N. 1889, 224, in which it 
was held that there was no jurisdiction to 
allow claims for damages in such proceed- 


This rule is based on 


ings. That report gives no reasons for the 
decision, but from the report of the case in 
the County Courts Chronicle, January 1, 
1889 (reprinted from the Law Times), it 
appears that the case was decided on the 
ground that as Order XXVII of the County 
Court Rules, as to county court interplead- 
ers, contained no provisions relating to 
transferred actions, the court had, on the 
construction of the Judicature Act, 1884, 
Section 17, and the rules, no jurisdiction 
to entertain such claims, no rules having 
been made as to such claims pursuant to 
that section. 

“The existing rule, Order XXXIII, Rule 11, 
was questioned in the recent case of Salb- 
stein v. Isaacs, 114 L. T. Rep. 235, 1916, I. K. 


B. 1, but was held to be intravires. There 
seems, however, to be no sufficient reason 
why remitted interpleaders should be dealt 
with in a different manner from county court 
interpleaders, and Rule 19 annuls the pres- 
ent rule and provides that, subject to any 
directions to the contrary which may be 
contained in the order transferring the pro- 
ceedings, damages may be claimed against 
the execution creditor in a remitted inter- 
pleader in the same manner as in an inter- 
pleader proceeding commenced in the County 
Court.” 


Here we have an illustration of a tech- 
nical defect in a rule already difficult be- 
cause of its technical subject matter, prop- 
erly corrected by a professional body and 
properly explained so that practitioners 
are able to understand the motives for the 
amendment. SAMUEL ROSENBAUM. 


Informal Procedure Adopted 


In the old days of competing and jeal- 
ous courts in England a theory was adopt- 
ed that it was the duty of courts to ex- 
tend their jurisdiction and to look with 
disfavor upon voluntary arbitration. The 
fee system may have had something to do 
with this fine theorizing. Unfortunately, 
the jealousy of arbitration traveled over- 
seas and found lodgment in the decisions 
of some of our state*supreme courts. 

The result in England was that arbi- 
tration, as a commercial necessity, had a 
mighty growth in the latter half of the 
Nineteenth Century. Too late the courts 
endeavored to compete in economy and 
simplicity with this method of voluntary 
adjudication. At the present time the 
organization of trades in our chief com- 
mercial centers is preparing the ground 
for similar developments. 

There is also a growing disposition on 
the part of our organized city courts to 
assist in this movement. Such courts 
have a direct responsibility to take care 
of litigation and dispose of it with as 
little effort as possible. Arbitration of 
some sort offers a way to relieve the court 
calendars. The first step was the estab- 


lishment by the Municipal Court of Chi- 


cago of an Arbitration Branch, in which 
decisions will be rendered on points of 
law arising in commercial arbitrations 
pursued according to the rules of the 
Bureau of Arbitration of the Chicago As- 
sociation of Credit Men. (See Bulletin 
XII, Am. Jud. Soc.) 

But there is no reason why courts should 
not hold out to litigants the opportunity 
to arbitrate all sorts of civil controver- 
sies and supply the necessary arbitrator 
from the bench. This simply means that 
litigants would stipulate for informal pro- 
cedure. The Municipal Court of New 
York has recently acted upon this idea, 
adopting the following: 


Rules on Arbitration 


Pursuant to subdivision six of section six 
and subdivision six of section eight of the 
Municipal Court Code, the Board of Justices 
of the Municipal Court of the city of New 
York, hereby establish a system of arbitra- 
tion and adopt the following rules: 


RULE I 


The parties to any controversy, except 
infants and incompetents, may submit the 
same for arbitration to a justice of this 
court or to any other person upon whom 
they shall agree. 
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RULE II 


The persons desiring an arbitration shall 
sign a consent, which shall contain the name 
of the arbitrator, a brief recital of the na- 
ture of the controversy to be determined 
and a statement that they will abide by 
these rules. The consent must be filed with 
the clerk of one of the districts, which dis- 


trict shall be the proper district for all — 


further proceedings, and a copy thereof shall 
be given by the parties to the arbitrator. 


RULE III 
The arbitrator shall forthwith proceed to 
hear the controversy. He shall not be bound 
by the rules of evidence, but may receive 
such evidence as seems to him equitable 
and proper. Either party may be repre- 
sented by counsel, but no record of the 
proceedings before the arbitrator shall be 
kept. No expense shall be incurred by him 
except upon the consent in writing of the 
parties. 
RULE IV 


After the first hearing neither party may 
withdraw from the arbitration unless both 
parties consent to, or the arbitrator directs 
a discontinuance of the proceeding. 


RULE V 

The arbitrator shall make his award in 
writing and file the same forthwith, together 
with his opinion, if any, with the clerk of 
the proper district. Unless both parties file 
a request in writing not to enter judgment, 
the clerk shall within two days after the 
filing of the award enter judgment in ac- 
cordance therewith, provided the award has 
been filed within thirty days from the date 
of filing the consent. The time within which 
the clerk shall enter judgment may be ex- 
tended by a stipulation in writing for a 
further period of not to exceed thirty days. 


RULE VI 
The clerk in each district shall keep a 
docket wherein proper entries of all pro- 
ceedings shall be made. 


RULE VII 

No fees or disbursements of any kind shall 
be demanded or received, except as herein- 
above provided. 

AARON J. LEVY, 
President—Justice. 

The foregoing provides informal pro- 
cedure for causes in which both parties are 
acquiescent. But there should be some 
means whereby the same benefit could ac- 
crue to a litigant in good faith whose ad- 
versary refused to submit to process. To 
cover this field the Municipal Court of 
New York has established a conciliation 


branch court for every district in the city 
under the following: 


Rules on Conciliation 


Pursuant to subdivision six of section six 
and subdivision five of section eight of the 
Municipal Court Code, the Board of Justices 
of the Municipal Court of the city of New 
York hereby establish a system of concilia- 
tion and adopt the following rules: 


RULE I 
Any person having a claim which in his 
opinion may be adjusted without resort to 
an action at law may apply to the clerk in 
any district for the issuance of a notice of 
conciliation. 
RULE II 
The clerk shall immediately fix a date 
for hearing and inform the applicant of such 
date when the request for the notice is pre- 
sented and shall forthwith mail the notice 
to the adverse party at the address given 
by the applicant. At least three days’ notice 
shall be given, exclusive of the day of mail- 
ing. The hearing shall be had in any dis- 
trict in which the applicant may specify. 


RULE III 
Hearings of conciliation shall be had in 
each district on such day or days of each 
week as the justices of the district may 
designate. Where there is more than one 
part of the court established, the hearing 
shall be had at Part I. 


RULE IV 
The cases in conciliation shall be heard 
informally. The justice hearing the case 
shall endeavor to effect an amicable and 
equitable adjustment pdetween the parties. 
He may, in his discretion, permit either 
party to be assisted by counsel, but no 
record of the proceedings before him shall 
be kept. He shall not be bound by the rules 
of evidence, but may receive such evidence 

as seems to him equitable. 


RULE V 
The justice shall direct the Clerk to make 
an entry in the docket hereinafter referred 
to, of the terms of the settlement or of the 
failure thereof. No judgment or order en- 
forceable by process of law shall be rendered 
or made by the justice. 
RULE VI 
The justice before whom the hearing in 
conciliation was had shall not take part 
in any trial between the same parties in- 
volving the same controversy. 
RULE VII 
The clerk of each district shall keep a 
docket wherein proper entries of all pro- 
ceedings shall be made. Such record may 
not be offered in evidence or referred to 
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upon any subsequent trial of the contro- 
versy. 
RULE VIII 

If the hearing is to be had in a district 
other than wherein the notice has been is- 
sued, the clerk issuing the notice shall 
forthwith notify in writing the clerk of the 
district in which the hearing is set, of the 


names of the parties, and the dates of mail-- 


ing the notice and of the hearing. 
RULE IX 

Parties appearing voluntarily may submit 
their controversy to a justice for concilia- 
tion without the issue of a notice, but 
otherwise subject to these rules. 

AARON J. LEVY, 
President—Justice. 

It will be observed that “No judgment 
or order enforceable by process of law 
shall be rendered” under the Conciliation 
Rules. The justice will simply endeavor 
to bring about an amicable adjustment, 
using such arguments as may appear ap- 
propriate. If it were not for the experi- 
ence gained in the Conciliation Branch 
of the Municipal Court of Cleveland, this 
provision might appear ineffectual. But 
in Cleveland several years of trial have 
proved that in practically every instance 
there is successful adjudication. While 
no binding judgment is rendered, there is 


a mutual agreement by the parties as to 
the amount payable and terms within the 
ability of the debtor to meet are arranged. 
The conciliation idea will work just as 
successfully in New York as in Cleve- 
land. Such a thing advertises itself. ‘The 
public like it. 

The New York plan has the interesting 
feature of not being limited to causes in- 
volving no more than $35, as is the case in 
Cleveland, and this will permit of experi- 
menting in causes on a larger scale. It 
will provide a court of equity for all 
suitors. While its most important field 
will doubtless be for some time in the dis- 
position of small claims, there is reason 
to expect some interesting experience with 
respect to controversies involving substan- 
tial amounts. These developments illus- 
trate again most forcibly the opportunity 
for devising simple methods of adjudicat- 
ing for the economy of the time and en- 
ergy of judges in “organized courts,” 
those having a responsible supervising 
judge with power to classify causes and 
assign specialist judges. It also shows 
the value of the rule-making power con- 
ferred upon an organized judiciary. 


Senate Committee Gone Astray 


At the request of Senator Walsh, the 
Docket for June prints the report of the 
minority of the Senate Committee on 
the Judiciary on the American Bar Asso- 
ciation bill to confer power upon the 
United States Supreme Court to revise the 
practice and procedure on the common law 
side of the federal courts (S. 4551). The 
minority report, while written with ap- 
parent sincerity, contains a serious mis- 
statement of fact, and also such evidences 
of misunderstanding of the principles in- 
volved as to deserve critical consideration. 

A considerable part of the minority re- 
port is naturally concerned with the ques- 
tion whether it is desirable to have a uni- 
form procedure for the common law side 
of federal courts. This is, of course, de- 
batable. At the Montreal meeting of the 


American Bar Association the question 
was discussed at length (A. B. A. Proc. 
1913). This question stands by itself, 
entirely distinct from the question of de- 
sirability of delegating to courts the power 
to regulate procedure by rules of court, 
and it is not necessary to take it up for the 
purposes of discussing the much larger 
issue—whether courts generally should 
possess and exercise the rule-making au- 
thority—an issue directly affecting all the 
state courts of the land, excepting those 
of New Jersey, Colorado, and a few others 
which have recently adopted the principle. 

The minority makes its historical blun- 
der in attempting to discredit codes. It 
was not a relevant argument at any rate, 
for rules of court have little in common 
with legislated codes, and some of the 
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code states need to adopt judge-made rules 
quite as much as those floundering in 
badly riddled common law procedure. 

The resport declares that the brilliant 
David Dudley Field failed in his great 
enterprise. Continuing, it says: 

The code prepared by him was adopted in 
New York and in a slightly modified form 
in the state of California. It is the basis 
of the code system of practice as it is known 
today. It gave rise immediately to such a 
multitude of questions that whole series of 
reports were published in the state of New 
York dealing with questions of practice 
alone, and it is to relieve the members of 
the legal profession from the burden they 
must endure and litigants from the risks 
they run in consequence of the imperfec- 
tions of his system and the obscurities that 
inhere in it, that the new plan represented 
by S. 4551 is proposed. 

The foregoing expresses an error by 
no means uncommon. But the fact is 
that it was not David Dudley Field’s code 
which has resulted so badly in New York. 
It is the rank perversion of it which was 
enacted in 1877 under the name of the 
Throop Code, which elaborated procedure 
to several thousands of sections and led 
to attempts, dating from 1891, on the 
part of the bar of that state, to secure 
reform. Those efforts are more con- 
spicuous now than ever before, and the 
time is certainly not far distant when 
New York will return to the short prac- 
tice act conceived by Field as the core of 
his reform, with rule-making authority 
to prevent a second relapse. 

Unless this bit of history is accepted, 
it is impossible for any person to explain 
the relative success of the code plan in 
Kansas, Wisconsin and certain other 
states, and its miserable failure in New 
York. With respect to California it must 
be noted that that state repudiated one of 
Field’s chief purposes, that of merging law 
and equity practice. 

A fair consideration of the history of 
this great movement gives Field credit 
for doing all that any human mind could 
achieve. He had to legislate more in de- 
tail than is desirable, because he was forc- 
ing an unwelcome reform upon a stiff- 
necked generation of judges, and he could 


not consistently develop the principle of 
rule-making authority at a time when the 
courts were discredited and the legisla- 
tures were looked to for salvation. When 
one understands the tremendous work 
which he ‘assumed in overturning the prac- 
tice of centuries, his failures are seen to 
be comparatively few. 

The newer states of the West accepted 
his code in good faith and made it work. 
They had no subsequent perversion like 
the New York Practice Act of 1877, which 
has caused deplorable trouble in that state. 
They get along pretty well with the Field 
code yet. In none of them has there ever 
been any movement for abandoning the 
code. All that these states need to have 
a complete system is a liberal measure of 
rule-making authority, which will include 
administrative supervision and implies an 
efficiency organization to permit the suc- 
cessful exercise of this growing function. 

The minority of the Senate Committee 
on the Judiciary draws a comparison with 
the revision of Federal Equity practice. 
The report says: 

It must be borne in mind, too, that any 
rules which that [the United States Su- 
preme] Court might promulgate under the 
authority of an act such as that under con- 
sideration would partake, in large measure, 
of the peculiarity characteristic of the laws 
of the Medes and Persians, which, we are 
told, never changed. 

Thir is not the history of judge-made 
rules. In every jurisdiction where the 
power is exercised one of its chief values 
lies in the ability of the supervising court 
to change rules much more speedily than 
legislatures can amend, and so prevent 
mischief before it has become scandal. The 
Colorado Supreme Court, to mention an 
American instance, promulgated a set of 
rules of pleading which were objected to 
by the Colorado State Bar Association. 
Before another meeting of the association 
was held the court had invited members 
of the bar to assist and had altered the 
unsatisfactory rules. 

There have been instances in England 
when the rules committee has amended 
a rule to prevent a miscarriage of justice 
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in a particular pending cause. This seems 
ludicrous to some American lawyers, but 
is it? 

The slowness, inefficiency, not to say 
ob.unacy, of the Congress makes a sharp 
contrast with these examples of judicial 
responsibility. For eight years or more 
the Congress has refused to enact salu- 
tary bills steadily backed by the great 
American Bar Association, and opposed, 
if at all, by an inconsiderable number of 
lawyers. 

Continuing its criticism of the United 
States Supreme Court as a rule-making 
body, the minority report says: 


“ Its work is of such character that the 


justices have no opportunity, or at least 
little opportunity, from their own experi- 
ence and observation, to know whether the 
system as a whole or in any detail works 
satisfactorily or not. They are not thrown 
into such intimate contact with the mem- 
bers of the bar or the judges of the trial 
courts as would serve to enlighten them 
touching defects. While not exactly re- 
cluses, something of the sanctity and the 
solitude of the priesthood attends them. 
This amusing statement serves at least 
to permit at this point to remind our 
readers that an integral part of the plan, 
as it is a part of the successful exercise 
of the rule-making authority everywhere, 
consists of the formation of a representa- 
tive committee on rules. Such a commit- 
tee would comprise judges of the several 
courts, one or more experts on procedure, 
and advisers from the bar associations, 


all working subject to the authority of the 
Supreme Court. 

The minority discloses its jealousy in a 
sentence which follows: 

It is quite strange that so many people 
have such an indifferent opinion of our 
legislative bodies and feel such security in 
a court that is removed as far as possible 
from the influence of popular opinion. 


We would suggest that “indifferent” is 
far too weak an adjective in this place. 

Finally, the minority say that the power 
of the Supreme Court, “either inherent or 
under an attempted delegation, is open to 
the most serious question.” This is evi- 
dently considered a clinching argument. 
But a jealous Congress has only recently 
been obliged,“ insorder to get the public 
business done, to delegate large rule- 
making powers to several commissions. 
We are slow to modernize our governmen- 
tal methods, but in this respect have been 
absolutely obliged to resort to delegation 
of rule-making powers to bodies having 
special responsibility in technical fields. 
There is no complaint that these powers 
have been abused. We are following Eu- 
ropean nations rapidly in extending this 
method. The constitutional objection is 
the weakest of all raised by the minority 
report. 

For an affirmative argument in support 
of rule-making authority for a state court 
system the reader is referred to the ex- 
tract from the report of the New York 
Board of Statutory Consolidation, appear- 
ing at page —. 


The Chief Judicial Superintendent 


The article entitled “Wanted—A Chief 
Judicial Superintendent,” by John H. 
Wigmore, published in the first number of 
the JouRNAL, aroused as much comment 
among readers as all the other articles to- 
gether. Two letters, one criticizing the 
article and the other approving it, are se- 
lected for publication, as they contain in- 
teresting and suggestive ideas. First the 


critical letter: 


Law Offices of 

BALL & RYLAND 
Kansas City, Mo., June 28, 1917. 
Editor of the JouRNAL: 

I have your favor enclosing the June 
copy of the Society’s JourNaL, together 
with membership card. The article in the 
JouRNAL which particularly interested me 
was that of Professor Wigmore under the 
topic of “Wanted—A Chief Judicial Su- 
perintendent.” It may be that this com- 
munication will be in such pronounced 
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antagonism to what Professor Wigmore 
suggests that your JouRNAL and Society 
cannot use it. 

The Professor's article, im my judg- 
ment, is so oblivious of human nature and 
of human infirmity as to make it nothing 
short of amazing to me and perchance to 
others. In suggesting a “Chief Judicial 
Superintendent,” it seems to me that he 
has outlined a job for nobody Jess than 
God himself. He selects, for instance, the 
case of Pressley vs. Railroad & Light Co. 
et al., which he seems to have followed and 
studied with a great deal of acumen, and 
his résumé of the history of the case is 
very luminous and doubtless exact. He 
pronounces the outcome and course of that 
case a “botch.” Yet, after all the study 
he has given it, he says: , 

“Nor do we assert that the fault lay in any 
particular quarter, whether in the law, or 
the lawyers, or the witnesses, or the clerks, 
and sheriffs, or the juries, or the judges. 
Very likely it was the fault of nobody in 


particular. I don’t know. Probably nobody 
knows.” 


Now, where can we find a qualified 
“Chief Judicial Superintendent”? Profes- 
sor Wigmore is, himself, nationally emi- 
nent. He has evidently studied with care 
and thoroughly the case which he presents 
as an example. From his own confession, 
neither he nor anybody else knew where 
there was anything wrong, but he solemnly 
advocates a “Chief Judicial Superinten- 
dent” in the same breath that he admits 
that neither he nor anybody else knows 
what ought to have been done about it 
that wasn’t done. 

Now, it is mv humble view that there 
are no men, professional, official, or other- 
wise, who are infallible; that you can se- 
lect from the books numbers of cases that 
exhibit and deserve the label of a “botch” : 
that anybody who knows the fact, as every 
lawyer does know it, that there are tens 
and hundreds of thousands of cases the 
results of which are not a botch, and that 
undertakes, as Professor Wigmore has 
done in this article, to select out an exam- 
ple and from that draw the inference that 
the whole system is wrong, makes a mis- 
take. Anybody who, like him, suggests a 


“Chief Judicial Superintendent” when 
there is nobody on earth that can qualify 
for the position, is making a fatuous and, 
be it said with all respect, foolish and fad- 
dish suggestion. The courts of last re- 
sort and the combined wisdom of those 
courts must continue to be the reliance 
of human society in working out concrete 
justice in every way. The suggestion is 
of a piece with that for some time advo- 
cated by the faddist press that a committee 
be provided to pass upon and determine 
whether a litigant would have any right to 
bring a suit or not. The courts of this 
country, State and Federal, are already 
such committee, and taking their perform- 
ance by and large, they have upheld law 
and order in this country for more than 
one hundred and forty years and they 


‘will continue to do it. 


No doubt there are many things in the 
system that can be corrected and ought 
to be, and that your: society has done and 
will do much to promote the correction of 
these evils nobody can doubt, but I sub- 
mit that nothing feasible, or practicable, 
er beneficial in any way can come from 
such an impossible suggestion as this of 
a “Chief Judicial Superintendent.” 

Yours very truly, 
R. E. Bat. 


Under the same date the following let- 
ter was written directly to Major Wig- 
more: 

My Dear Major: 

I have just received the first number of 
the Journat of the American Judicature 
Society, and am heartily in accord with 
vour views as to the need_of a Chief Judi- 
cial Superintendent. Personally, I am 
inclined to go farther. We need not only 
a Chief Judicial Superintendent, but a 
Minister of Justice. We have now an 
Attorney-General in most jurisdictions, 
whose powers in the Federal Government 
are very great, but in the State Govern- 
ments, as a rule, little more than that of 
an ordinary lawyer retained by the State 
for certain purposes. Given a real Min- 
ister of Justice, his duties would be, first, 
to supervise and direct the enforcement 
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of the criminal laws; second, to supervise 
and direct all legal procedure by other 
executive departments; third, to advise 
the Chief Executive, and through him the 
legislative department, of needed changes 
in the statutes to improve the adminis- 
tration of justice; fourth, to advise the 
Chief Executive with reference to the ap- 
pointment of all persons to any position 
in the government connected with the ad- 
ministration of justice, including judges, 
prosecutors, where they are appointed by 
the Executive, etc. ; fifth, as the represent- 
ative of the executive department, to co- 
operate with the Chief Judicial Superin- 
tendent, suggested by you, in co-ordinat- 
ing the efforts of the Executive and the 
Judiciary in improving the administra- 
tion of justice. 

I submit no argument in proof of the 
need of such a Minister of Justice. The 
fact that we have no such minister, either 
in our State or our National Governments, 
although some of the functions above 
named are exercised by the United States 
Attorney-General, is simply an indica- 
tion that although the administration of 
justice is the highest function of a civil- 
ized government, it is difficult to make 
any popular appeal for the improvement 
of such administration, and without such 
popular appeal it is difficult to get suffi- 
cient force behind any plan for an im- 
provement to overcome the powerful force 
of political inertia. 

On thinking over this letter, it seems to 
me that I really ought to send the above 
as a contribution to the new JouRNAL, and 
if you care to use it for that purpase, you 
are welcome to do so. 

Sincerely yours, 
E. A. HARRIMAN, 
[ New Haven, Conn. ] 


To err is human, as Mr. R. E. Ball 
states, but the pity of our judicial system 
is that—and this is noted by the author 
of the article in question—our judicial 
botches do not result in experience. We 
are no nearer the avoidance of blunders 
after a great waste of time and money and 
energy in the quest of justice, in many 


instances, than before. All human prog- 
ress is predicated upon trial and failure 
and consequent knowledge at least of how 
not to do it. We learn fastest by bump- 
ing our heads. But not in a good share 
of the bumps occurring in procedural liti- 
gation. 

Mr. Wigmore had in mind, as chief ju- 

dicial superintendent, not a person of 
superhuman powers, but the administra- 
tive head of the state judicial system, a 
man having under him an organization 
extending to the least of the tribunals and 
judicial agents of the state. And this or- 
ganization is necessarily presumed to have 
power to make and administer rules in a 
self-conscious manner. In the interests 
of justice we have created a vast and com- 
plicated system intended, as far as may 
be, to operate automatically. The absence 
of personal supervision and responsibility, 
under adequate power, requires many 
safeguafds of procedure. But in the in- 
terests of justice it would be conceivably 
possible—it is being actually done daily 
in certain jurisdictions—to cut through 
this maze of procedural law in the ex- 
ceptional case, so the parties may con- 
front one another for a speedy trial of 
their substantial differences. 
’ Mr. Ball is quite right in saying that 
no one afficial could do all this safely un- 
der our present system. The chief judi- 
cial superintendent implies thorough or- 
ganization and authority to act. He is 
the official intended in the chief justice 
in the unified state court system set forth 
in the model act published as Bulletin 
VII-A, Am. Jud. Soc. Provision is made 
for such an official in the interesting draft 
of a model judiciary article prepared by 
the Lawyers’ Group of New York City, 
and published elsewhere in this issue. 

Such a judicial leader would be the cabi- 
net officer referred to in Mr. Edward A. 
Harriman’s letter. The judicial depart- 
ment would be represented in the govern- 
or’s cabinet, and the needs of the depart- 
ment in the way of legislation would be 
presented by him to the legislature. There 
is doubtless need, also, for a cabinet officer 
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to represent the executive enforcement of 
law on behalf of the state. The present 
attorney-general, if given a co-ordinated 
department with supervision of the entire 
field of prosecutions, would fill this need. 
He might properly be known as the Min- 
ister of Justice, though the name would 
be of little consequence if the powers were 
conferred. 


Need for Business Methods Shown 


An opinion rendered recently in the 
Supreme Court of Illinois illustrates the 
need for organization of the administra- 
tive side of the judicial function to permit 
of good business management. A man- 
damus was asked to compel the judges 
of the Cireuit Court of Cook County to 
put in longer time in court in order to 
reach cases long waiting for trial. Mr. 
Justice Carter, speaking for the Court, 
says that there is no right to mandamus 
in the premises, but would be if the Chief 
Justice of the Supreme Court were given 
supervisory powers similar to those given 
to the Chief Justice of the Municipal 
Court of Chicago. It might be added 
that if the administrative power was or- 
ganized, there would be no need for man- 
damus, as the judges of the Cook County 
courts would be in a position to attend to 
their own administrative matters, and 
would doubtless do so. At the present 
time they are struggling against insuper- 
able obstacles. A mere shortening of va- 
cation is a dubious remedy, as the entire 
profession has accommodated itself to cer- 
tain customs in this respect. The real 
remedy is to make better use of the time 
already devoted to court work by judges 
who are probably working as hard as 
judges can and keep in fit mental and 
physical condition. 

The opinion follows: 


SUPREME COURT OF ILLINOIS. 
Oral Announcement, June 14, 1917. 
Carter, C. J. 

11567 People ex rel Goldberg vs. Judges 

of the Circuit Court of Cook County. 
This is a petition for leave to file a writ 
of mandamus against all of the circuit 


judges of Cook County, Illinois; the peti- 
tion alleges that the relator, Goldberg, is 
plaintiff in a case that has been pending 
in said Circuit Court since August, 1915, 
and that the case has been at issue for 
two years and has not yet been called for 
for trial; that the reason for this is that 
commenced before this case not yet called 
for trial; that there are hundreds of cases 
the court does not sit on numerous holi- 
days throughout the year and does not 
hold court during July and August of any 
year—except that two branches of said 
court during those two monthes are held 
for what are called “emergency cases” ; 
that about 10,000 cases are usually pend- 
ing in said court; and that the judges of 
said court intend this year, as in former 
years, to suspend business during July 
and August; and relator petitions this 
court to compel the judges of said Circuit 
Court to proceed with the regular business 
of the court during the July and August 
terms next until the case in which the re- 
lator is plaintiff is tried and disposed of ; 
that our bill of rights declares that every 
person ought to find a certain remedy in 
law for all injuries and wrongs and ought 
to obtain by law right and justice, freely, 
completely and without denial, promptly 
and without delay; that the delay in the 
trial of cases in said Circuit Court 
amounts to a denial of justice and that 
therefore this writ ought to issue as 
prayed. 

There can be no question that the facts 
alleged in the petition deserve serious con- 
sideration and that this court, if it had 
the power, ought to try to remedy the situ- 
ation as it is alleged exists in the dispo- 
sition of cases in said Circuit Court, for 
a long delay in the trial of cases often 
amounts to a denial of justice. We are, 
however, of the opinion that the remedy 
asked for in this case at the hands of this 
court by writ of mandamus comes within 
the reasoning of People v. Dunne, 219 
Ill. 346, and People v. Busse, 238 Ill. 593, 
in which petitions were filed to compel the 
mayor of Chicago to enforce the Sunday 
closing law in that city. It was held in 
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those cases that courts cannot control a 
general course of official action. The 
prayer of this petition is, in effect, that we 
control the general official action of all 
the Circuit Court judges of Cook County 
with reference to the trial of all cases, 
and under the. reasoning of these two 
cases and the authorities there cited this 
court is without authority so to do by the 
writ of mandamus. 


So many questions arise with reference 
to the conduct of the call of the docket of 
cases in any court and the trial of partic- 
ular cases and the adjournment of court 
in the various branches of the Circuit 
Court in Cook County from day to day 
or for short periods in order to permit the 
proper preparation and trial of cases that 
it is not advisable or practicable, espe- 
cially by writ of mandamus, for this court 
to order the proper continuous dispatch of 
business in any court; these matters nec- 
essarily must be left, to a great extent, to 
the sound discretion of the trial court it- 
self, acting with a view to the due dispatch 
of business and the administration of jus- 
tice. (Cook v. Skelton, 20 Ill. 107.) 


If this court were authorized by stat- 
ute, as we understand courts of last re- 
sort in some of the States are authorized. 
to direct generally the work of trial courts 
of the State in substantially the same man- 
ner that the statute of this State gives 
authority to the Chief Justice of the Mu- 
nicipal Court of Chicago to direct, the 
work of the various branches of that court, 
then a petition in substance like the one 
before us might properly be addressed to 
the court. 


In view of the facts stated in the peti- 
tion, we deem it not improper to suggest 
that the Circuit judges of Cook County 
ought to give most careful and earnest 
consideration to the questions in said pe- 
tition, and, if it is practical, to take steps 
to change the condition as to the trial of 
cases so as to remedy the evils set out in 
the petition of the relator. While there 
can be no question that judges who are 
engaged during the year in the continu- 
ous and exhaustive work of the trial of 


cases ought to have a vacation of reason- 
able length, it may well be doubted 
whether in the condition of the trial dock- 
ets in Cook County that the judges of the 
courts of that county ought each year to 
take a two months’ vacation. 

We deem it proper, also, to state in this 
connection that not only in this petition 
but in the records of other cases in this 
court it has been called to our attention 
more than once that the courts of Cook 
County frequently take a vacation on so- 
called legal holidays that are only holi- 
days with reference to negotiable paper, 
and the statutes as to such negotiable pa- 
per do not justify the closing of courts 
or clerks’ offices of said courts on such 
days. 

We are of the opinion that the judges 
of Cook County, working in conjunction 
with the lawyers, can do much to relieve 
the congested dockets of the courts of 
that county and remedy many of the evils 
that have been brought to our attention 
by this petition. 

The petition for mandamus is denied. 


Increased Pay Vetoed 

Toward the end of the session of the 
Illinois General Assembly the newspapers 
referred to a bill to increase: the salaries 
of Circuit Judges outside of Cook County 
from $5,000 to $7,000, saying that it was 
impossible to discriminate between the 
“working judges” and the “lazy judges.” 
The so-called lazy judges are in many in- 
stances merely those who, under a rigid 
system, are prevented from utilizing their 
full energies. The measure had been 
vetoed by Governors Yates, Deneen and 
Dunne, and subsequently Governor Low- 
den followed the precedent so firmly 
established. A practical system would 
permit no idle judges, nor would it per- 
mit of unduly overworking certain judges, 
as is undoubtedly the case at present in 
Illinois, and generally throughout the 
States. It might also recognize the fact 
that some judges, because of their special 
experience and qualifications, are entitled 
to more pay than others. 
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Personnel vs. System 


“Get the right judges and you will get 
right results!” 


“No system is better than the men who. 


run it.” 

“Able judges will succeed whatever the 
system; weak judges will not be made 
efficient by any mere system.” 

This idea, slightly varied in expression, 
is frequently heard wherever “procedural 
reform” is discussed. 

One inclines to become impatient with 
it after hearing it a score of times. 

Often it is coupled with the bromide: 
“There’s no such thing as a panacea.” 

These statements all possess a measure 
of truth. That is what makes them dan- 
gerous. 

It is the age-old quarrel between hered- 
ity and environment, between native 
capacity and the medium for its function- 
ing. This quarrel will never be satisfac- 
torily resolved, because its boundaries are 
hazy. There is a constant interaction be- 
tween personality and environment. The 
best results are secured when both factors 
are favorable. 

The highest efficiency must be the out- 
growth of personal ability plus favorable 
environment. It stands on two factors 
and there is no reason why there should 
be discrimination against either one. 

Strong personalities succeed partly be- 
cause they control environment in their 
own interests. 


Several Factors Involved 


The successful administration of justice 
depends upon several human factors; the 
lawyers play a considerable rdéle; the trial 
judge is a very important factor; and in 
numerous causes the one or more appellate 
courts with their three or more judges are 
vitally important. 

Now good results come from the effi- 
cient functioning of all of these human 
factors. They constitute a chain having 
the strength of its weakest link. Superior 
efficiency in one factor can only partly 
make up for a deficiency in any other. 

The various factors together constitute 
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inevitably a system, dependent for good 
results upon co-ordinated action. 

It is unquestionably true that good or- 
ganization and procedure are not enough 
in themselves, but it is just as true that 
good organization and procedure are nec- 
essary to permit of efficient functioning 
on the part even of very capable lawyers 
and judges. , 

It is well to aspire to the highest per- 
sonal qualities in judges, thorough edu- 
cation, long experience, judicial tem- 
perament, force of character, industry and 
so forth, but we cannot presume to com- 
mand superhuman qualities. As long as 
we must work through human agents it is 
important to give these agents as favor- 
able an environment as possible in order 
that they may give us the best results they 
are capable of. 


Procedure Is Important 


We can admit that superior capability 
tends to shape an ideal environment and 
still insist that good organization and 
simple, flexible procedure react upon the 
purely human qualities, tending to secure 
the best functioning possible. Better still, 
the favorable environment tends to attract 
a competent personnel. 

Who has not seen even the best will 
thwarted by awkward and clumsy proce- 
dural law? Who can say that our best 
judges might not have accomplished a 
great deal more if less hampered by in- 
appropriate rules? Who has not seen the 
time and energy of excellent judges squan- 
dered upon work which never ought to 
have been done, or ought to have been done 
by agents of only ordinary capacity ? 

Though there be no panacea there may 
yet be a cure compounded of several in- 
gredients. 

The judicial office needs high talents. 
There is in most States much room for 
improvement in means for selecting judges 
and for retaining them in the public 
service. 

There is also in most States great op- 
portunity for improving the circumstances 
of their work to conserve their energies, to 
utilize their individual powers to the ut- 
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most, and to dignify the service so that 
it will attract the highest qualities. 

Their work can be dignified by making 
it effective and in no other way. 


Judicial Recall 


The judicial recall is wrong, in theory, 
at least, because it violates a principle 
vital to every judicial system, namely, that 
a judge should have no personal interest 
in the outcome of any cause decided by 
him, 

The recall, by permitting any disap- 
pointed litigant to institute proceedings 
to punish the judge by removing him, or 
to discipline him by the threat to do so, 
potentially injects into every trial the per- 
sonal interest of the judge. That is the 
ever present and unescapable evil of the 
judicial recall. 

The fight against the spread of the re- 
call has done more than any other single 
thing to integrate the bar of the country. 
This fight represents the most persistent 
and united effort which the bar has ever 
engaged in. 

The judicial recall, however, is less a 
disease than a symptom. Putting a stop 
to the spread of the recall is not cure of 
the disease which it indicates, . 

One of the remarkable features of the 
campaign has been the apathy of the bar 
in the States where the judicial recall has 
been longest in force, and especially in 
Oregon and California. Lawyers in New 
England have burned with indignation at 
this affront to our judiciary. They have 
pointed out its inevitable tendency to de- 
stroy judicial independence. But the 
lawyers of the Pacific Coast, familiar with 
the dread evil, have been mainly non- 
combatant. Most of them appear to be 
even complaisant. They have agitated for 
improved means for selecting judges so as 
to raise the standard of ability and for 
longer tenure so as to make them more 
independent, but they have not tried to 
undo the legislation which fixed the recall 
upon them. 

There is one other remarkable feature 
of this campaign. It is that many of 


those who have fought the recall strenu- 
ously and seemingly with success, live in 
States where the system of election and 
retirement is so closely allied to the recall, 
in potential evil, that there is not much 
to choose between them. 

Take the case of the judge elected for 
six years, the usual term. He is not sub- 
ject to recall at any time because of in- 
curring the ill will of a particular suitor, 
but he is absolutely certain, within a few 
years at most, to go on the firing line with 
a chance that he will fall a victim to the 
dissatisfaction of a considerable number 
of litigants who bide their time and act 
together. In this situation the judge is 
worse off in one respect, at least, than when 
subjected to the recall election, for his 
opponents are able to conceal their per- 
sonal and perhaps unwarranted opposi- 
tion behind the mask of disinterestedness. 
They can assert the most plausible reasons 
for supporting the candidacy of new 
aspirants. 

An argument advanced in support of the 
very common system of short-term elec- 
tions by opponents of the recall is that the 
judge defeated at a recall election suffers 
from a stigma which is absent from defeat 
at an ordinary election. In opposition to 
this it may be said that no stigma can 
attach to a judge who goes down with his 
colors flying. If defeated in the ordinary 
election, there is little chance for the honor 
that may fall to the lot of one who up- 
holds principle; he is merely less popular 
than his opponent, or spends less campaign 
money, or happens to belong to a losing 
party or losing faction. 

But this argument ignores a much more 
important matter than the feelings of the 
judge. It is the question of the public 
service. One of the great evils of short- 
term elections lies in the fact that aver- 
age tenure is brief. Next to exceptional 
talent nothing is so important in the mak- 
ing of a good judge as experience. It 
takes some time for the naturally qualified 
incumbent to get the special training 
which makes his work as effective as it 
should be. All this judicial experience is 
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thrown away when he is sent back to prac- 
tice. This is one of the great losses of 
our system, and in comparing it with more 
stable systems there appears to be no com- 
mensurate gain. The elective system 
merely serves to give more lawyers the 
title of judge than other systems. But 
they pay dearly in loss of clientage for 
this honor. And even if re-elected the 
experienced judge often has to make a 
sacrifice of time and energy which the pub- 
lic service needs in order to prosecute his 
campaign. 

Another remarkable feature of the situ- 
ation is that the judicial recall is prac- 
tically never invoked. This does not 
disprove the fact that it is nevertheless a 
limitation upon the independence of the 
judge in the particular cause, and espe- 
cially in causes in which many persons are 
interested. But there are reasons why it 
is seldom invoked, and these reasons de- 
serve consideration. It is both onerous 
and odious to circulate a recall petition, 
and the short terms in recall states render 
this quite unnecessary. It is easier to 
wait until the term is about to expire and 
then center opposition to the judge’s re- 
election under the specious pretense of 
choosing a better man. 

Another reason is that responsibility 
for the outcome of litigation does not ordi- 
narily, if ever, depend upon the action of 
any single judge. Litigants defeated in 
the trial court have no reason to demand 
a recall. What they want is reversal. 
Appeal is their remedy. And when de- 
feated by the Appellate Court, they are 
unable to single out any judge for retrib- 
ution. They are defeated by a majority 
opinion. 

The recall in the executive and legis- 
lative departments is a successful prin- 
ciple. Some governments are constructed 
frankly on the recall. But judicial work 
is different. The judge, in order to rep- 
resent rightly the blind goddess, must be 
free and unrestricted, must be inde- 
pendent. 

The attempt to employ the recall as a 
vital moving force in the judiciary is 


nothing more nor less than a clumsy, in- 
effectual expression of desire to make the 
courts efficient. It aims blindly at over- 
coming the numerous defects in the ad- 
ministration of justice which arise from 
lack of co-ordination in the judicial sys- 
tem, from the cumbrous working of juris- 
diction put into separate water-tight com- 
partments, from defective procedure which 
courts are not able to amend. 

Whether there is or is not the oppor- 
tunity for recali, suitors have their remedy 
through appeal. The trouble is that so 
often victories cost more than they are 
worth, putting one in mind of Voltaire’s 
saying that he had never been quite ruined 
but twice, once when he lost a lawsuit, 
and once when he won. 

There is not space enough here for full 
consideration of the subject of judicial 
selection and tenure. It is second only 
to administrative organization in present 
importance in many States. It has been 
treated at considerable length in Bulletin 
IV-A, and although this bulletin refers 
especially to conditions in large cities, it 
holds good for many States as well. A 
more compact treatment of the question is 
found in Bulletin X. 


Democracy’s Great Need 


The idea of public efficiency is not 
something distinct from, still less 
antagonistic to, democracy or popu- 
lar participation in government, as 
seems to be a common belief. It 
will be more and more an essential 
safeguard lo democracy, for self-gov- 
ernment cannot hold its own without 
the proper instruments for carrying 
out its decrees. 


Snort BALLoT ORGANIZATION. 
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Conciliation Branch Authorized 


The Minnesota State Bar Association 
bill for the establishment of a Concili- 
ation Branch of the Municipal Court of 
Minnesota was duly passed by the recent 
legislature. The bill, together with an 
explanation of it, written by Dean Vance 
of the University of Minnesota Law 
School is to be found in the Minnesota 
Law Review, Vol. I, No. 2. The first 
plan was to obtain a law to provide for 
conciliation courts for all parts of the 
State, but the effort was subsequently nar- 
rowed to the jurisdiction most needing it 


and the one in which the best prospect: 


for success lies. With past experience iy 
Cleveland it is no longer difficult to estab- 
lish a successful tribunal for settling 
small claims on an equitable basis at a 
trifling cost wherever there is an organ- 
ized court working in divisions. The 
problem is not so easy in rural counties. 
The establishment of a system of county 
courts, each having a judge empowered 
to supervise the work of justices or mag- 
istrates, would permit of establishing con- 
ciliation procedure under good auspices. 
A rapid spread of the principle of in- 
formal procedure for small claims is to be 
expected. The adoption of the idea in 
both forms, i. e., conciliation and arbitra- 
tion in the Municipal Court of New York 
City, is noted elsewhere in this issue. 


Informal Procedure Succeeds 


The Small Claims branch court of the 
Municipal Court of Chicago, reported in 
Bulletin VIII, AMeErIcaAN JUDICATURE 
Socrery, was a success from the first day. 
It was orginally given jurisdiction of all 
civil causes up to $35. In this court trial 
is ordinarily had on return day, and while 
no essential of our traditional trial prac- 
tice is omitted, the work is done very ex- 
peditiously. The farce of a jury in a 
little cause is avoided, though litigants 
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could in theory still demand the statutory 
jury of twelve men, g. and t. The time 
of an entire trial averages fifteen minutes, 
which is enough to enable an _ exper- 
ienced judge to get the facts and apply 
the law. The judgment is just as sub- 
stantial as in any court. The fact that 
there are no appeals proves the satisfac- 
tion of litigants. Promptness in dispos- 
ing of these cases has greatly stimulated 
settlements and defaults in cases in which 
there is no meritorious defense. The re- 
sult is a great saving of time to the court. 

After a few months the jurisdiction of 
this branch was raised to $50. After a 
little more than a year it was again raised, 
this time to $100, and two judges were as- 
signed to this work. They will probably 
dispose of more than 25,000 suits in their 
first year. 

Free Justice for Indigents 


The Boston Legal Aid Society has sub- 
mitted to the Massachusetts Constitu- 
tional Convention the following resolu- 
tion, presented by Mr. Loring of Beverly: 

RESOLUTION to provide for securing 
Fredom and Equality of Justice in the 
Courts of the Commonwealth to All Per- 
sons. 

Resolved, That it is expedient to amend 
the constitution so as to provide that: 

To the end that Article XI of Part I of 
the constitution may be given full force and 
effect throughout the commonwealth, the 
justices of the supreme judicial court may, 
in their discretion, make rules of court or 
take any other action designed to guarantee 
that no subject of the commonwealth shall, 
because of poverty, be denied certain access 
to the courts, or proper representation 
therein, in any proceedings, whether civil 
or criminal. 

It is hereby expressly declared that the 
above conferred power extends to provisions 
concerning the payment of court costs, the 
assignment of counsel, the creation, control 
and supervision of organizations or bureaus 
to render legal aid and assistance to poor 
persons, and to the expenditure of such sums 
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of money as may be appropriated by the 
legislature for these purposes. 

The authority hereby entrusted to the jus- 
tices of the supreme judicial court may, 
by them, be delegated in whole or part to 
the justices of any other court. 

The resolution embodies a most worthy 
purpose. It is absurd that the State 
should exact fees from poor litigants with 
the result that generous citizens are 
obliged to raise funds to purchase justice 
for them. But this need, and many sim- 
ilar needs, should be taken care of by the 
organized judiciary of the State without 
special mention in the Constitution. A 
broad delegation of rule-making powers 
will permit of all such practices and ap- 
plication for reform procedure will be 
made directly to the responsible arm of 
government, which is much better than to 
lumber up the organic law with what is 
no more than minute statutory regulation. 
If all the good things needed to make 
state government effectual were put into 
the constitution it would make a thou- 


sand pages. All the supporters of better 
procedure should get together and secure 
a straightforward delegation of authority 
to the judiciary to regulate procedure. 
This does not necessarily imply exclusive 
rule-making authority for the courts, as 
has been proposed in New York and Cali- 
fornia. There are the strongest reasons 
for not depriving the legislature of its 
traditional powers. The ideal system is 
that which permits the courts to make 
rules subject to legislative abrogation. 
This respects the historic division of pow- 
ers and creates a proper balance between 
these departments of government. 


International Arbitration Rules 


Under the auspices of the International 
High Commission an agreement for arbi- 
tration has been entered into by the 
Chamber of Commerce of Buenos Aires 
and the Chamber of Commerce of the 
United States of America, effective as of 
April 10, 1916. The latter Chamber has 
published the Agreement, the rules 


LL.M., one year. 


University of Pennsylvania Law School 
Philadelphia, Pa. 


Only students holding a college degree ad- 
mitted. Regular course leading to the degree 
of LL.B. covers three years. 
course open to holders of LL.B. degree from 
recognized Law Schools, leading to degree of 
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adopted, and the names of the arbitrators 
chosen on behalf of both sections for serv- 
ices in this country. Negotiations are 
now under way for the making of similar 
agreements with the commercial organi- 
zations of other large seaports in South 
America. This work is in fulfillment of 
the plan to encourage trade relations with 
southern nations. Jurisdictional difficul- 
ties in regular courts, to say nothing of 
other causes for dissatisfaction, have re- 
sulted in frequent resort to arbitration in 
the great receiving ports of Europe, and 
it is realized that our business interests 
must be relieved of this handicap to good 
trade relations in order to compete ef- 
fectually. 


Gulf State Lawyers Active 


At the July meeting of the Alabama 
State Bar Association the report of the 
Committee on Unified State Court of the 
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Mississippi State Bar Association was or- 
dered printed in the proceedings. This is 
the report commented upon in the first 
number of the Journat. The Alabama 
Bar is evidently not to be far behind that 
of its neighboring state. The delegation 
of rule-making authority enacted by the 
legislature has proved worthless, since it 
forbids the abrogation of any statute. No 
constructive revision of procedure can be 
accomplished unless the power of abrogat- 
ing existing law is conferred. 

The Louisiana State Bar Association 
has also taken official notice of the Mis- 
sissippi report, having appointed a com- 
mittee to consider the availability of the 
plan in Louisiana. The administration 
of justice is already on a comparatively 
good plane in these three states, but it is 
realized that unification of the court 
structure will permit of great economies. 
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~ The Massachusetts Convention 


In the first number of the JourNnat, 
page 23, the statement was made that the 
majority in favor of holding a constitu- 
tional convention in Massachusetts was 
“strikingly large, the vote having been 
217,293 to 120,979.” We are indebted 
to Mr. Frank W. Grinnell, of the Boston 
Bar, for the following comment upon this 
statement : 


“At the election in November, 1916, when 
the question was submitted whether there 
should be a constitutional convention or not, 
about 531,817 votes were cast for president 
and vice-president. For various candidates 
for governor about 526,421 votes were cast. 

“On the question of holding a constitu- 
tional convention 217,293 votes were cast in 
favor and 120,979 votes were cast against. 

“On the question of whether New Year’s 
day should be a legal holiday, submitted at 
the same time, 312,678 votes were cast in 
favor and 113,142 votes were cast against. 

“These figures show that in this state, 
with a total of upwards of 630,000 registered 
voters, out of a total vote of about 530,000 


at the election, only 338,272 of the persons 
who voted expressed any opinion on the 
subject of constitutional convention. Ac- 
cordingly the convention was actually called 
by a two-fifths minority of the people who 
went to the polls on that day, although it 
was, of course, a large majority of those who 
were sufficiently informed or interested to 
vote on the question at all. 

‘It also appears that 425,820 were suffi- 
ciently interested in the New Year’s holiday 
to vote on that question, and the vote in 
favor of the legal holiday was within 25,594 
of the total vote both in favor and against 
the constitutional convention, and was 95,385 
more than the vote in favor of the conven- 
tion. (See Mass. Law Quat. II, 37.) I should 
like to call the attention of your readers to 
this fact, not in any sense as attempting to 
disparage the convention, but for the sake of 
accuracy, since it is so common in these 
days to translate a voting majority in a 
democracy without explanation into, not only 
a majority of the population, but in the 
rhetorical utterances, actually into the entire 
population, and I think that in the journal of 
your society in particular this loose habit 
of exaggeration should be avoided. The lack 
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‘of interest shown throughout the state in 
the convention since it was voted to have it, 
not only in the primaries and at the elec- 
tion, but now that the proceedings are go- 
ing on, indicates that whatever the results 
may be, there was not such an overwhelm- 
ing demand for the convention. You may 
perhaps wish to print this letter.” 


(Editor’s Note: To my mind there is 
nothing surprising or discouraging in the 
comparison which Mr. Grinnell makes. It 
is not to be expected that all voters will 
express themselves upon the matter of a 
constitutional convention. A considera)le 
proportion have only the vaguest idea of 
what a constitution is. Another large 
contingent has no opinion one way or the 
other, but is content to abide by the deci- 
sion of those sufficiently interested to 
act. Civie action of every sort would be 
impossible if we should wait until a ma- 
jority of citizens think alike. Democ-. 
racy does not imply that every voter is a 
constitutional lawyer. It must depend 
upon the energies and activities of inter- 
ested persons. Its virtue lies in the fact 
that interested persons must make an ap- 
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peal to all classes, including the intellect- 
ually submerged. This imposes a check 
upon too swift action due to the zeal of 
enthusiasts and also has the merit of 
widening the ideas and knowledge of the 
lower stratum. No other system ever de- 
vised has accomplished this. In a democ- 
racy there is always necessarily an unfit 
class, because the room for expansion and 
improvement in citizenship is unlimited. 
Democracy is not a goal, but a direction.) 


Philadelphia Court Report 


The demand for the very compre- 
hensive report of the second year of the 
Municipal Court of Philadelphia was so 
great that notice has been given that only 
those will receive the third year’s report 
who file applications in advance. All who 
are interested should send their names to 
President Judge Brown. ‘The reports 
will contain a great deal of data on social- 
judicial subjects and a reprint of Col. 
Theodore Roosevelt’s article on the court 
published in a recent number of the 
Metropolitan Magazine. 
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